ATTACHMENT B:

LEGAL AND BUSINESS CONSIDERATIONS

A. Limitations on Sales

Regardless of the type of use of a leased .
building, the following items will not be sold or
displayed:

e Tobacco products sold from vending
machines

o Illegally obtained materials (e.g.,
materials from protected areas, sources,
or species) and merchandise made from
illegally obtained materials

e Merchandise that is improperly labeled
as to its sources, manufacture, or nature

e Glass containers may not be sold from
vending machines

® Archeological artifacts of any type

B. Services

1. The National Park Service is not
responsible for city water, sewage,
electricity, and telephone service to
leased structures. The Service assumes
no responsibility to provide the lessee
with these services. All required permits
and inspections are the responsibility of
the lessee.

2. No on-site parking is available. Limited
access to street parking and nearby
parking lot spaces is available. Parking
arrangements are the responsibility of
the lessee.

3. Thermal water is available from the
National Park Service in accordance
with the laws, regulations, policies, and
availability. The National Park Service
is responsible for periodic testing of
thermal water to ensure compliance with
the National Safe Water Drinking Act.
The quantity of water available to the
lessee will be discussed during lease
negotiations. Lessees will not be
entitled to any ground water or

subsurface mineral rights pursuant to the
lease.

C. Taxes

The lessee shall be responsible for all taxes and
other charges as may be assessed and levied by a
proper authority.

D. Compliance with Federal, State, and Local
Laws and Park Jurisdiction

Hot Springs National Park operates under the
jurisdiction of the federal government. The park
has exclusive jurisdiction under the authority of
the National Park Service Superintendent.

Law enforcement is conducted by National Park
Service Rangers holding federal law
enforcement commissions. Federal law and

state law, through the Act of June 25, 1948, the
Assimilative Crimes Act, are enforced by these
officers. The Park has general agreements with
the surrounding police departments that describe
the law enforcement and mutual aid
relationships.

Structural fire protection is conducted by the
City of Hot Springs Fire Department.

Public health codes are prescribed by the United
States Public Health Service (USPHS), and
inspections will be conducted in accordance
with model codes they have issued. The USPHS,
through the Arkansas State Department of
Health, will inspect and supervise the operation
of the Park’s water supply and sewage disposal
systems. They will also inspect food service
operations. Plans for food service facilities will
require approval of the National Park Service, in
consultation with the U. S. Public Health
Service. That approval will be coordinated by
the National Park Service.

Building codes that apply are the strictest of
federal, state, and/or local codes or the



applicable national codes that are NPS
standards, whichever sets a higher standard. No
construction may be undertaken unless the NPS
has issued a letter or permit to proceed and has
approved the plans involved and National
Historic Preservation Act (NHPA) Section 106
(historical) and/or National Environmental
Protection Act (NEPA) clearance has been
received from the appropriate entity.

Although operations are conducted on federal
property, the lessee will be subject to applicable
state laws and ordinances in the same manner as
if they operated outside the federal holding.

E. Park Management Structure

Hot Springs National Park is managed by a Park
Superintendent. The Superintendent is assisted
by a permanent authorized staff of
approximately 60 employees. The Park
organization is divided into four divisions:
Administration, Maintenance and Utilities,
Interpretation and Cultural Resources, and
Resources Management and Visitor Protection.
Each division is supervised by a chief who
reports to the Park’s Deputy Superintendent.
Concession and leasing programs are managed
by the Superintendent through the Deputy
Superintendent, the Executive Assistant, and the
Administrative Officer.

F. Park Resource Management Issues

Hot Springs National Park’s core purpose is the
protection of its thermal springs.
Understandably, the Park’s major resources,
cultural as well as natural, are intimately related
to the springs.

The presence of the hot springs is a result of the
unique geology of the area and its present
topography. The water is geothermally heated at
an unusually shallow depth of only several
thousand feet, and then rises through faults in
the sandstone formation to emerge at the surface
as thermal springs. The discharge zone,
containing many separate springs, is a narrow
strip about 2 mile-long at the foot of Hot
Springs Mountain along Central Avenue. This
zone has been a focus of human activity for

hundreds of years and is today the site of
Bathhouse Row and downtown Hot Springs.
Except for three display springs, the springs are
concealed from visitors, and capped to prevent
contamination. The spring water is captured and
diverted into the Park’s extensive underground
thermal water distribution system.

Water use must be conserved in order not to
overload the thermal water collection and
distribution system providing water to users.
Activities must be prevented that would reduce
the natural flow of water in the spring system,
introduce contaminants into the system, or
disturb the flow paths of the thermal water in the
discharge area.

Methods of control of pests and vegetation and
use of pesticides and herbicides must be
approved in advance by the NPS before
execution.

G. Concession and Other Authorizations

36 C.F.R. § 18.6 states that NPS leases may not
authorize activities by lessees that are subject to
authorization by an NPS concession contract,
commercial use authorization or similar
mnstrument. The NPS will reject any lease
proposal for uses that NPS considers to be in
conflict with 36 CF.R. § 18.6.

H. Americans with Disabilities Act

Leased buildings must meet the requirements of
the Americans with Disabilities Act to assure
that accessibility is provided throughout the
facility. The Americans with Disabilities Act
(ADA) establishes federal guidelines that define
requirements for disabled access to parking
facilities, pathways, and buildings.

I. Minimum Business and Other Lease Terms
and Conditions

Leases awarded under this RFP will contain the
terms and conditions stated in 36 C.F.R. § 18.11
and 18.12 (See Appendix C to this RFP).

J. Historic Rehabilitation Income Tax Credits



If the proposed use of these National Register
properties is income producing or commercial,
the investor(s) may qualify for the rehabilitation
investment tax credit provided by the Internal
Revenue Code. Under the provisions of these
sections, rehabilitation expenditures made by a
lessee may qualify for an investment tax credit
providing the remaining lease term is no less
than the applicable recovery period. For Hot
Springs National Park, this program is
administered jointly by the Internal Revenue
Service and the NPS in conjunction with the
Arkansas State Historic Preservation Office
(SHPO). Questions regarding financial and
administrative aspects of the tax code should be
directed to the Internal Revenue Service.
Questions regarding architectural or engineering
aspects of the program should be directed to the
Arkansas SHPO. Among the conditions for
qualifications, the rehabilitation must be
certified by the NPS to be consistent with the
historic character of the structure and to meet
The Secretary of the Interior's Standards for
Rehabilitation. Potential lessees are advised that
tax reform legislation is always a possibility and
new tax provisions may affect the credits

‘available for participants in the Historic Property
Leasing Program. It is highly recommended that
applicants whose use is income-producing or
commercial consult with their legal and financial
counsel regarding how the current tax code and
potential changes may affect their proposal.

K. Insurance

The lessee will be required to maintain adequate
insurance and to indemnify the National Park
Service against losses connected with or caused
by the use, activities, and operations authorized
by the lease. The lessee should be aware that it
1s assuming a risk of loss or potential liability
because the structures offered for lease are
located in a 100-year floodplain. In addition to
adequate insurance coverage, lessees may be
required to undertake flood proofing measures to
assure some protection against loss of life and
property. These measures need not be physical
measures but may include warning systems and
evacuation plans.

L. Bonds

The lessee will be required to obtain a
satisfactory surety bond in an amount that will
reasonably assure performance of the contractual
obligations under the lease. Such bonds may be
for the purpose of guaranteeing the following:
(1) not less than 1 year’s rental unless the lease
contract provides that the annual rental or
portion thereof shall be paid in advance; (2) the
estimated construction cost of any improvements
by the lessee; (3) an amount estimated to be
adequate to insure compliance with any
additional contractual obligations.



Attachment C.

Use and Disclosure of Proposal Information

For the purpose of this Prospectus, a “Trade
Secret” means an unpatented, secret,
commercially valuable plan, appliance,
formula, or process, which is used for the
making, preparing, compounding, treating,
or processing of articles or materials which
are trade-commodities. “Confidential
commercial or financial information” means
any business information (other than trade
secrets) which is exempt from the
mandatory disclosure requirements of the
Freedom of Information Act, 5 U.S.C. §
552. Exemptions from mandatory
disclosure regarding business information
contained in proposals include Freedom of
Information Act exemption (4), which
covers “commercial and financial
information obtained from a person (which
is) privileged or confidential, 5 U.S.C. §
552(b)(4).

If the applicant believes that its proposal
contains trade secrets or confidential
commercial or financial information exempt
from disclosure under the Freedom of
Information Act, the cover page of each
copy of the proposal shall be marked with
the following legend:

“The information specifically identified on
pages _ of this proposal constitutes trade
secrets or confidential commercial and
financial information that the applicant
believes to be exempt from disclosure under
the Freedom of Information Act. The
applicant requests that this information not
be disclosed to the public, except as may be
required by law. The applicant also requests
that this information not be used in whole or
part by the Government for any purpose
other than to evaluate the proposal, except
that if any Agreement and Lease is awarded

to the applicant, the Government shall have
the right to use the information to the extent
provided in the Agreement and Lease.”

The applicant also must specifically identify
trade secret information and confidential
commercial and financial information on the
pages of the proposal on which it appears
and must mark each such page with the
following legend:

“This page contains trade secrets or
confidential information and financial
information that the applicant believes to be
exempt from disclosure under the Freedom
of Information Act and that is subject to the
legend contained on the cover page of this
proposal.”

The NPS may use the information in the
proposal identified by the proposal as trade
secret information or confidential
commercial and financial information only
for the purpose of evaluating in the proposal,
except that (1) if an Agreement and Lease is
awarded to the applicant as a result of or in
connection with submission of the proposal,
NPS shall have the right to use the
information as provided in the Prospectus,
and (2) if the same information is obtained
from another source without restriction it
may be used without restriction.

If a request under the Freedom of
Information Act seeks access to information
in the proposal identified as trade secret
information or confidential commercial and
financial information, full consideration will
be given to the applicant’s view that the
information constitutes trade secrets or
confidential commercial or financial
information. The NPS will notify the



applicant promptly of the request and give
the applicant an opportunity to provide
additional evidence and argument in support
of its position, unless it is administratively
infeasible to do so. If it is determined that
the information claimed by the applicant to
be trade secret information is not exempt
from disclosure under the Freedom of
Information Act, the NPS will notify the
applicant of this determination to disclose
the information.

The National Park Service assumes no
liability for the disclosure or use of
information contained in a proposal if not
marked properly with the legends described
above. Failure of an applicant to mark
information contained in a proposal as trade
secret information or confidential
commercial or financial information will be
treated by the National Park Service as
evidence that the information is not exempt
from disclosure under the Freedom of
Information Act.



ATTACHMENT D.
FINANCIAL QUALIFICATION STATEMENT

Applicants should use the following format to submit supplemental information with respect to Item 4
(Financial Plan) in Section VI of this RFP.

FINANCIAL QUALIFICATIONS.

1. Submit a current balance sheet and income statement either personal or business. Also, submit a credit
report(s) for the applicant. If the applicant is a new entity, please provide a credit report(s) for the entities
that formed the applicant.

2. Submit a projected income statement for the first 5 years of operation for activities you propose to
conduct in the leased premises. Include, as applicable, accompanying schedules of sales (by category);
cost of sales (by category); and general, selling, and administrative expenses. If a not-for-profit use is
proposed, submit projected income statement and projected general and administrative expenses only.
Indicate assumptions on which the projections are based.

3. Submit your estimate of the cost of developing and operating the business proposed for the leased
premises:

a. Initial Rehabilitation and Construction: $
b. Equipment: $
c. Inventory (if applicable) $
d. Working Capital: $
e. Other $
Total Cost: $

4. How will you finance the development and operation of the business:
Amount of Equity Capital: $
Amount of Borrowed Capital (Debt) $

Total Capital: $



APPENDIX A.

NPS MANAGEMENT POLICIES 2006 - 7.1: INTERPRETIVE AND EDUCATIONAL

PROGRAM

Since its inception, one of the chief functions of
the national parks has been to serve educational
purposes. The Service is committed to extend its

leadership in education, build on what is in
place, and pursue new relationships and

opportunities to make national parks even more
meaningful in the life of the nation. Within the
rich learning environments of national parks and
facilitation by NPS interpreters, visitors will be
offered authentic experiences and opportunities
to immerse themselves in places where events

actually happened, experience the thrill of

connecting with real objects used by previous
generations, enjoy some of the most beautiful
and historic places in America, and understand
the difficult moments our nation has endured.

Every park will develop an interpretive and

educational program that is grounded in (1) park

resources, (2) themes related to the park’s

legislative history and significance, and (3) park
and Service-wide mission goals. The intent will
be to provide each visitor with an interpretive

experience that is enjoyable and inspirational
within the context of the park’s tangible

resources and the meanings they represent. In
addition, visitors should be made aware of the
purposes and scope of the national park system.

Interpretation will encourage dialogue and
accept that visitors have their own individual
points of view Factual information presented
will be current, accurate, based on current

scholarship and science, and delivered to convey

park meanings, with the understanding that
audience members will draw their own

conclusions. Interpretation will also reach out to
park neighbors, segments of the population that

do not visit national parks, and community

decision-makers to stimulate discussions about
the park and its meanings in local, regional, and

national contexts. In addition, interpretive

services will help employees better understand

the park’s history, resources, processes, and
visitors.

An effective park interpretive and educational
program will include :
1. information and orientation programs that

provide visitors with easy access to the
information they need to have a safe and
enjoyable park experience;

2. interpretive programs that provide both on-

and off-site presentations and are designed
to encourage visitors to form their own
intellectual or emotional connections

with the resource. Interpretive programs
facilitate a connection between the interests
of visitors and the meanings of the park;

3. curriculum-based educational programs that

link park themes to national standards and
state curricula and involve educators in
planning and development. These programs
include pre-visit and post-visit materials,
address different learning styles, include an
evaluation mechanism, and provide
learning experiences that are linked directly
to clear objectives. Programs develop a
thorough understanding of a park’s
resources in individual, regional, national,
and global contexts and of the park’s place
within the national park system; and

4. interpretive media that provide visitors with

relevant park information and facilitate
more in-depth understanding of—and
personal connection with—park stories and
resources. This media will be continually
maintained for both quality of content and
condition based upon established standards.




APPENDIX B

DOI STANDARDS FOR THE TREATMENT OF HISTORIC PROPERTIES
(36 CODE OF FERERAL REGULATIONS PART 68)

TITLE 36--PARKS, FORESTS, AND
PUBLIC PROPERTY

PART 68 - THE SECRETARY OF THE
INTERIOR'S STANDARDS FOR THE
TREATMENT OF HISTORIC
PROPERTIES

--Table of Contents

Sec.

68.1 Intent.

68.2 Definitions.
68.3 Standards.

Authority: The National Historic
Preservation Act of 1966, as amended (16
U.S.C. 470 et seq.); sec. 2124 of the Tax
Reform Act of 1976, 90 Stat. 1918; EO
11593, 3 CFR part 75 (1971); sec. 2 of
Reorganization Plan No. 3 of 1950 (64 Stat.
1262).

Source: 60 FR 35843, July 12, 1995, unless
otherwise noted.

68.1 Intent.

The intent of this part is to set forth standards
for the treatment of historic properties
containing standards for preservation,
rehabilitation, restoration and reconstruction.
These standards apply to all proposed grant-
in-aid development projects assisted through
the National Historic Preservation Fund. 36
CFR part 67 focuses on *certified historic
structures" as defined by the IRS Code of
1986. Those regulations are used in the
Preservation Tax Incentives Program. 36 CFR
part 67 should continue to be used when

property owners are seeking certification for
Federal tax benefits.

Sec. 68.2 Definitions.

The standards for the treatment of historic
properties will be used by the National Park
Service and State historic preservation
officers and their staff members in planning,
undertaking and supervising grant-assisted
projects for preservation, rehabilitation,
restoration and reconstruction. For the
purposes of this part:

(a) Preservation means the act or process
of applying measures necessary to sustain the
existing form, integrity and materials of an
historic property. Work, including
preliminary measures to protect and stabilize
the property, generally focuses upon the
ongoing maintenance and repair of historic
materials and features rather than extensive
replacement and new construction. New
exterior additions are not within the scope of
this treatment; however, the limited and
sensitive upgrading of mechanical, electrical
and plumbing systems and other code-
required work to make properties functional
1s appropriate within a preservation project.

(b) Rehabilitation means the act or process
of making possible an efficient compatible
use for a property through repair, alterations
and additions while reserving those portions
or features that convey its historical, cultural
or architectural values.

(c) Restoration means the act or process of
accurately depicting the form, features and
character of a property as it appeared at a
particular period of time by means of the
removal of features from other periods in its
history and reconstruction of missing features
from the restoration period. The limited and



sensitive upgrading of mechanical, electrical
and plumbing systems and other code-
required work to make properties functional
is appropriate within a restoration project.

(d) Reconstruction means the act or process
of depicting, by means of new construction,
the form, features and detailing of a non-
surviving site, landscape, building, structure
or object for the purpose of replicating its
appearance at a specific period of time and in
its historic location.

Sec. 68.3 Standards.

One set of standards--preservation,
rehabilitation, restoration or reconstruction--
will apply to a property undergoing treatment,
depending upon the property's significance,
existing physical condition, the extent of
documentation available and interpretive
goals, when applicable. The standards will be
applied taking into consideration the
economic and technical feasibility of each
project.

(a) Preservation. (1) A property will be
used as it was historically, or be given a new
use that maximizes the retention of distinctive
materials, features, spaces and spatial
relationships. Where a treatment and use have
not been identified, a property will be
protected and, if necessary, stabilized until
additional work may be undertaken.

(2) The historic character of a property will
be retained and preserved. The replacement
of intact or repairable historic materials or
alteration of features, spaces and spatial
relationships that characterize a property will
be avoided.

(3) Each property will be recognized as a
physical record of its time, place and use.
Work needed to stabilize, consolidate and
conserve existing historic materials and
features will be physically and visually
compatible, identifiable upon close inspection
and properly documented for future research.

(4) Changes to a property that have
acquired historic significance in their own
right will be retained and preserved.

(5) Distinctive materials, features, finishes
and construction techniques or examples of
craftsmanship that characterize a property
will be preserved.

(6) The existing condition of historic
features will be evaluated to determine the
appropriate level of intervention needed.
Where the severity of deterioration requires
repair or limited replacement of a distinctive
feature, the new material will match the old in
composition, design, color and texture.

(7) Chemical or physical treatments, 1f
appropriate, will be undertaken using the
gentlest means possible. Treatments that
cause damage to historic materials will not be
used.

(8) Archeological resources will be
protected and preserved in place. If such
resources must be disturbed, mitigation
measures will be undertaken. '

(b) Rehabilitation. (1) A property will be
used as it was historically or be given a new
use that requires minimal change to its
distinctive materials, features, spaces and
spatial relationships.

(2) The historic character of a property will
be retained and preserved. The removal of
distinctive materials or alteration of features,
spaces and spatial relationships that
characterize a property will be avoided.

(3) Each property will be recognized as a
physical record of its time, place and use.
Changes that create a false sense of historical
development, such as adding conjectural
features or elements from other historic
properties, will not be undertaken.

(4) Changes to a property that have
acquired historic significance in their own
right will be retained and preserved.

(5) Distinctive materials, features, finishes
and construction techniques or examples of
craftsmanship that characterize a property
will be preserved.



(6) Deteriorated historic features will be
repaired rather than replaced. Where the
severity of deterioration requires replacement
of a distinctive feature, the new feature will
match the old in design, color, texture and,
where possible, materials. Replacement of
missing features will be substantiated by
documentary and physical evidence.

(7) Chemical or physical treatments, if
appropriate, will be undertaken using the
gentlest means possible. Treatments that
cause damage to historic materials will not be
used.

(8) Archeological resources will be
protected and preserved in place. If such
resources must be disturbed, mitigation
measures will be undertaken.

(9) New additions, exterior alterations or
related new construction will not destroy
historic materials, features and spatial
relationships that characterize the property.
The new work will be differentiated from the
old and will be compatible with the historic
materials, features, size, scale and proportion,
and massing to protect the integrity of the -
property and its environment.

(10) New additions and adjacent or related
new construction will be undertaken in such a
manner that, if removed in the future, the
essential form and integrity of the historic
property and its environment would be
unimpaired.

(c) Restoration. (1) A property will be used
as it was historically or be given a new use
that interprets the property and its restoration
period.

(2) Materials and features from the
restoration period will be retained and
preserved. The removal of materials or
alteration of features, spaces and spatial
relationships that characterize the period will
not be undertaken.

(3) Each property will be recognized as a
physical record of its time, place and use.
Work needed to stabilize, consolidate and
conserve materials and features from the

restoration period will be physically and
visually compatible, identifiable upon close
inspection and properly documented for
future research.

(4) Materials, features, spaces and finishes
that characterize other historical periods will
be documented prior to their alteration or
removal.

(5) Distinctive materials, features, finishes
and construction techniques or examples of
craftsmanship that characterize the restoration
period will be preserved.

(6) Deteriorated features from the
restoration period will be repaired rather than
replaced. Where the severity of deterioration
requires replacement of a distinctive feature,
the new feature will match the old in design,
color, texture and, where possible, materials.

(7) Replacement of missing features from
the restoration period will be substantiated by
documentary and physical evidence. A false
sense of history will not be created by adding
conjectural features, features from other
properties, or by combining features that
never existed together historically.

(8) Chemical or physical treatments, if
appropriate, will be undertaken using the
gentlest means possible. Treatments that
cause damage to historic materials will not be
used.

(9) Archeological resources affected by a
project will be protected and preserved in
place. If such resources must be disturbed,
mitigation measures will be undertaken.

(10) Designs that were never executed
historically will not be constructed.

(d) Reconstruction. (1) Reconstruction will
be used to depict vanished or non-surviving
portions of a property when documentary and
physical evidence is available to permit
accurate reconstruction with minimal
conjecture and such reconstruction is
essential to the public understanding of the
property.

(2) Reconstruction of a landscape,
building, structure or object in its historic



location will be preceded by a thorough
archeological investigation to identify and
evaluate those features and artifacts that are
essential to an accurate reconstruction. If such
resources must be disturbed, mitigation
measures will be undertaken.

(3) Reconstruction will include measures to
preserve any remaining historic materials,
features, and spatial relationships.

(4) Reconstruction will be based on the
accurate duplication of historic features and
elements substantiated by documentary or
physical evidence rather than on conjectural
designs or the availability of different features
from other historic properties.

A reconstructed property will re-create the
appearance of the non-surviving historic
property in materials, design, color and
texture.

(5) A reconstruction will be clearly
identified as a contemporary re-creation.

(6) Designs that were never executed
historically will not be constructed.



APPENDIX C

DOI STANDARDS FOR THE TREATMENT OF HISTORIC PROPERTIES
(36 CODE OF FERERAL REGULATIONS PART 68)

TITLE 36--PARKS, FORESTS, AND PUBLIC
PROPERTY

PART 18--LEASING OF PROPERTIES IN
PARK AREAS

--Table of Contents

Sec.

18.1 What is the authority and purpose for this
part?

18.2 What definitions do you need to know to
understand this part?

18.3 What property may be leased?

18.4 What determinations must the Director make
before leasing property?

18.5 May property be leased without receiving
fair market value rent?

18.6 Are there limitations on the use of property
leased under this part?

18.7 How are lease proposals solicited and
selected if the Director issues a Request for Bids?
18.8 How are lease proposals solicited and
selected if the Director issues a Request for
Proposals?

18.9 When may the Director lease property
without issuing a request for bids or a request for
proposals?

18.10 How long can the term of a lease be?

18.11 What general provisions must a lease
contain?

18.12 What specific provisions must a lease
contain?

Authority: 16 U.S.C. 1 et seq., particularly 16
U.S.C. 1a-2(k), and, 16 U.S.C. 470h-3.

Source: 66 FR 66759, Dec. 27, 2001, unless
otherwise noted.

Sec. 18.1 What is the authority and purpose
for this part?

16 U.S.C. 1 et seq., particularly 16 U.S.C. 1a-
2(k), and, 16 U.S.C. 470h-3 are the authorities for
this part. These authorities allow the Director (or

delegated officials) to lease certain federally
owned or administered property located within
the boundaries of park areas. All leases to be
entered into by the Director under these
authorities are subject to the requirements of this
part, except that, proposed leases that were
solicited pursuant to this part prior to January 28,
2002, may be executed in accordance with the
terms of the solicitation.

Sec. 18.2 What definitions do you need to
know to understand this part?

In addition to the definitions contained in 36
CFR Part 1, the following definitions apply to this
part:

(a) Associated property means land and/or
structures (e.g., parking lots, retaining walls,
walkways, infrastructure facilities, farm fields)
related to a building or buildings and their
functional use and occupancy.

(b) Building means an enclosed structure
located within the boundaries of a park area and
constructed with walls and a roof to serve a
residential, industrial, commercial, agricultural or
other human use.

(c) Commercial use authorization means a
written authorization to provide services to park
area visitors issued by the Director pursuant to
Section 418 of Public Law 105-391 and
implementing regulations.

(d) Concession contract has the meaning stated
in 36 CFR Part 51.

(e) Fair market value rent means the most
probable rent, as of a specific date, in cash or in
terms equivalent to cash, for which the property
to be leased, under the terms and conditions of the
lease,
should rent for its highest and best permitted use
after reasonable exposure in a competitive market
under all conditions requisite to a fair leasing
opportunity, with the lessor and the lessee each
acting prudently, knowledgeably, and for self-
interest, and assuming that neither is under undue
duress. Determinations of fair market value rent



under this part are to be made taking into account
the considerations stated in Sec. 18.5.

(f) Historic building means a building or
buildings located within the boundaries of a park
area if the building is part of a pre-historic or
historic district or site included on, or eligible for
inclusion on, the National Register of Historic
Places.

(g) Historic land means land located within the
boundaries of an historic property.

(h) Historic property means building(s) and
land located within the boundaries of a park area
if the building(s) and land are part of a pre-
historic or historic district or site included on, or
eligible for inclusion on, the National Register of
Historic Places.

(1) Land means unimproved real property.

(j) Lease means a written contract entered into
under the authority of this part through which use
and possession of property is granted to a person
for a specified period of time.

(k) Non-historic building is a building (or
buildings) and its associated property located
within the boundaries of a park area but not part
of a pre-historic or historic district or site included
on, or eligible for inclusion on, the National
Register of Historic Places.

(1) Non-historic land means land located within
the boundaries of a park area that is not associated
property and is not part of a pre-historic or
historic district or site included on, or eligible for
inclusion on, the National Register of Historic
Places.

(m) Non-historic property means building(s)
and/or land that are located within the boundaries
of a park area but are not part of a pre-historic or
historic district or site included on, or eligible for
inclusion on, the National Register of Historic
Places.

(n) Park area means a unit of the national park
system.

(o) Property means both historic and non-
historic property that is located within the
boundaries of a park area and is federally owned
or administered.

(p) Request for bids refers to the lease bid
process described in Sec. 18.7.

(q) Request for proposals refers to the lease
proposal process described in Sec. 18.8.

(r) Responsive bid or proposal means a timely
submitted bid or proposal that meets the material

requirements of a request for bids or a request for
proposals.

Sec. 18.3 What property may be leased?

(a) In general. The Director may lease any
property (except non-historic land) under this part
if the Director makes the determinations required
by Sec. 18.4.

(b) Non-historic land. Non-historic land may
not be leased under this part. Certain non-historic
land is eligible for leasing under 36 CFR Part 17.

Sec. 18.4 What determinations must the
Director make before leasing property?

Before leasing property in a park area under this
part, the Director must determine that:

(a) The lease will not result in degradation of
the purposes and values of the park area;

(b) The lease will not deprive the park area of
property necessary for appropriate park
protection, interpretation, visitor enjoyment, or
administration of the park area;

(c) The lease contains such terms and
conditions as will assure the leased property will
be used for activity and in a. manner that are
consistent with the purposes established by law
for the park area in which the property is located;

(d) The lease is compatible with the programs
of the National Park Service;

(e) The lease is for rent at least equal to the fair
market value rent of the leased property as
described in Sec. 18.5;

(f) The proposed activities under the lease are
not subject to authorization through a concession
contract, commercial use authorization or similar
strument; and

(g) If the lease is to include historic property,
the lease will adequately insure the preservation
of the historic property.

Sec. 18.5 May property be leased without
receiving fair market value rent?

Property may be leased under this part only if
the lease requires payment of rent to the
government equal to or higher than the property's
fair market value rent. The determination of fair
market value rent shall take into account:



(a) Any restrictions on the use of the property
or terms of the lease that limit the value and/or the
highest and best use of the property; and

(b) Any requirements under the lease for the
lessee to restore, rehabilitate or otherwise
improve the leased property.

Sec. 18.6 Are there limitations on the use of
property leased under this part?

(a) A lease issued under this part may authorize
the use of the leased property for any lawful
purpose, subject to the determinations required by
Sec. 18.4 and the limitations on activities set forth
in paragraph (b) of this section.

(b) Unless otherwise authorized by law, a lease
issued under this part may not authorize the lessee
to engage in activities that are subject to
authorization through a concession contract,
commercial use authorization or similar
instrument. Proposed lease activities are subject
to authorization under a concession contract if the
Director determines in accordance with 36 CFR
part 51 and park area planning documents and
related guidelines and policies that the proposed .
activities meet applicable requirements for
issuance of a concession contract. Proposed
activities are subject to authorization under a
commercial use authorization if the Director
determines in accordance with park area planning
documents and related guidelines and policies that
the proposed activities meet applicable
requirements for issuance of a commercial use
authorization.

Sec. 18.7 How are lease proposals solicited and
selected if the Director issues a Request for
Bids?

(a) If the amount of the rent is the only criterion
for award of a lease, the Director may solicit bids
through issuance of a request for bids as described
in this section. If historic property is to be leased
under the authority of this section, the Director
must comply with 36 CFR part 800 (commenting
procedures of the Advisory Council on Historic
Preservation) at an appropriate time during the
leasing process.

(b) A request for bids under this section shall
be advertised by public notice published at least
twice in local and/or national newspapers of

general circulation. The notice shall provide at
least a thirty (30) day period from the last date of
publication for the submission of sealed bids. The
notice will provide necessary information to
prospective bidders. It may specify a minimum
rent and/or require submission of a rent deposit or
advance rent payment. Bids will be considered
only if timely received at the place designated in
the request. Bids must be in the form specified by
the Director, or, if no form is specified, a bid must
be in writing, signed by the bidder or authorized
representative, state the amount of the bid, and
refer to the applicable public notice. If the notice
requires submission of a rent deposit or advance
rent payment, the bids must include the required
funds in the form of a certified check, post office
money order, bank drafts, or cashier's checks
made out to the United States of America. The bid
(and payment where applicable) must be enclosed
in a sealed envelope upon which the bidder shall
write: 'Bid on lease of property of the National
Park Service" and shall note the date the bids are
to be opened.

(c) Bids will be opened publicly by the Director
at a time and place specified in the public notice.
Bidders or their representatives may attend the
bid opening. The bidder submitting a responsive
bid offering the highest rent will be selected for
award of the lease (subject to a determination of
financial capability by the Director). A responsive
bid is a bid that meets the material terms and
conditions of the request for bids. The Director
shall accept no bid in an amount less than the fair
market rental value as determined by the Director.
If two or more bids are equal, a drawing shall
make the lease award by lot limited to the equal
responsive bids received.

(d) When a property is to be leased through a
request for bids, the bidder that is declared by the
Director to be the high bidder shall be bound by
his bid and this part to execute the offered lease,
unless the bid is rejected. If the declared high
bidder fails to enter into the lease for any reason,
the Director may choose to enter into the lease
with the next highest bidder (if that bidder offered
to pay at least the fair market rent value). The
Director may reject any and all bids in his
discretion and resolicit or cancel a lease
solicitation under this part at any time without
liability to any person.



Sec. 18.8 How are lease proposals solicited and
selected if the Director issues a Request for
Proposals?

(a) When the award of a lease is to be based on
selection criteria in addition to or other than the
amount of the rent, the Director must, subject to
Sec. 18.9, solicit proposals for the lease through
issuance of a public Request for Proposals (RFP).

(b) An RFP may be preceded by issuance of a
public Request for Qualifications (RFQ). The
purpose of an RFQ is to select a *“short list" of
potential offerors that meet minimum
management, financial and other qualifications
necessary for submission of a proposal in
response to an RFP. If the Director issues an
RFQ, only persons determined as qualified by the
Director under the terms of the RFQ shall be
eligible to submit a proposal under the related
RFP;

(c) The Director must provide public notice of
the leasing opportunity by publication at least
twice in local and/or national newspapers of
general circulation and/or through publication in

the Commerce Business Daily. The public notice

shall contain general information about the
leasing opportunity and advise interested persons
how to obtain a copy of the RFP (or RFQ where
applicable). The RFP (and RFQ where applicable)
shall contain appropriate information about the
property proposed for lease, including limitations
on the uses of the property to be leased,
information concerning the leasing process,
information and materials that must be contained
in a proposal, the time and place for submission
of proposals, terms and conditions of the lease,
and the criteria under which the Director will
evaluate proposals. The RFP may state the fair
market value rent as the minimum acceptable rent
if determined by the Director at that time. The
RFP (and RFQ where applicable) must allow at
least sixty (60) days for submission of proposals
(or qualifications under an RFQ) unless a shorter
period of time is determined to be sufficient in the
circumstances of a particular solicitation.

(d) The Director may determine that a proposal
is non-responsive and not consider it further. A
non-responsive proposal is a proposal that was
not timely submitted or fails to meet the material
terms and conditions of the RFP. After the
submission of offers and prior to the selection of

the best overall proposal, the Director may
request from any offeror additional information or
written clarification of a proposal, provided that
proposals may not be amended after the
submission date unless all offerors that submitted
responsive proposals are given an opportunity to
amend their proposals. The Director may choose
to reject all proposals received at any time and
resolicit or cancel a solicitation under this part
without liability to any person.

(e) (1) The criteria to be used in selection of the
best proposal are:

(i) The compatibility of the proposal's intended
use of the leased property with respect to
preservation, protection, and visitor enjoyment of
the park;

(i1) The financial capability of the offeror to
carry out the terms of the lease;

(111) The experience of the offeror
demonstrating the managerial capability to carry
out the terms of the lease;

(iv) The ability and commitment of the offeror
to conduct its activities in the park area in an
environmentally enhancing manner through,
among other programs and actions, energy
conservation, waste
reduction, and recycling; and

(v) Any other criteria the RFP may specify.

(2) If the property to be leased is an historic
property, the compatibility of the proposal with
the historic qualities of the property shall be an
additional selection criterion. If the RFP requires
proposals to include the amount of rent offered,
the amount of rent offered also shall be an
additional selection criterion.

(f) The Director will evaluate all responsive
proposals received. The responsive proposal
determined by the Director to best meet on an
overall basis the evaluation criteria will be
selected for negotiation of the lease. If two or
more responsive proposals are determined by the
Director to be substantially equal under the
evaluation criteria, the Director shall provide an
opportunity for those proposals to be amended by
their offerors as necessary for the Director to
select the best amended proposal. In such
circumstances, the Director will provide each
offeror that submitted a substantially equal
proposal appropriate information as to how their
proposals may be amended in order to enhance
the possibility of selection as the best amended



proposal. If two or more proposals remain as
substantially equal after amendment, the Director
will select for negotiation of the lease from
among these proposals the proposal that the
Director determines on an overall basis will be
most beneficial to effective management of the
park area.

(g) The Director will provide the offeror that
submitted the best overall responsive proposal as
determined by the Director a specified period of
time to negotiate the final terms of the lease (and
may enter into a letter of intent to negotiate in this
connection). The final terms of the lease must be
consistent with the requirements of the RFP. If
the negotiations do not result in an executed lease
within the specified time period, the Director, in
his discretion, may extend the negotiation period,
terminate negotiations and negotiate with the
offeror that submitted the next best responsive
proposal, or, cancel the solicitation.

(h) RFPs may state that the amount of rent to
be paid will be negotiated subsequently with the
offeror that submitted the best proposal, initially
or as amended. The Director may execute a lease
only if the Director determines that it requires the
lessee to pay at least the fair market value rent of
the leased property.

(1) The Director may execute a lease that
includes historic property only after complying
with 36 CFR Part 800 (commenting procedures of
the Advisory Council on Historic Preservation).

Sec. 18.9 When may the Director lease
property without issuing a request for bids or a
request for proposals?

The Director, except as provided in this
section, may not lease property without issuing a
request for bids or a request for proposals in
compliance with Sec. 18.7 or Sec. 18.8. The
Director under this part may enter into leases with
non-profit organizations (recognized as such by
the Internal Revenue Service) or units of
government without complying with Sec. Sec.
18.7 or 18.8 if the Director determines that the
non-profit or governmental use of the property
will contribute to the purposes and programs of
the park area. All other requirements of this part
are applicable to leases entered into or to be
entered into under authority of this section. The
Director may enter into leases under this part with

a term of sixty (60) days orless without
complying with Sec. Sec. 18.7 or 18.8 if the
Director determines that to do so is in the best
interests of the administration of the park area. If
historic land is to be leased under the authority of
this section, the

Director must comply with 36 CFR part 8§00
(commenting procedures of the Advisory Council
on Historic Preservation) before entering into the
lease.

Sec. 18.10 How long can the term of a lease
be?

All leases entered into under this part shall
have as short a term as possible, taking into
account the financial obligations of the lessee and
other factors related to determining an appropriate
lease term. No lease shall have a term of more
than 60 years. Leases entered under the authority
of this part may not be
extended, except that, leases with an initial term
of one (1) year or more may be extended once for
a period not to exceed one (1) additional year if
the Director determines that an extension is
necessary because of circumstances beyond the
Director's control.

Sec. 18.11 What general provisions must a
lease contain?

All leases entered into under this part must
contain terms and conditions that are determined
necessary by the Director to assure use of the
leased property in a manner consistent with the
purposes of the applicable park area as
established by law, and where applicable, to
assure the preservation of historic property.

Sec. 18.12 What specific provisions must a
lease contain?

All leases entered into under this part must
contain:

(a) A termination for cause or default
provision;

(b) Appropriate provisions requiring the lessee
to maintain the leased property in good condition
throughout the term of the lease;



(c) Appropriate provisions stating that
subletting of a portion of the leased property and
assignment of a lease, if permissible under the
terms of the lease, must be subject to the
Director's written approval. Such subleases and
assignments shall be approved only of the
Director determines, among other relevant
matters, that the proposed sub-lessee or assignee
is financially and managerially capable of
carrying out the terms of the lease. Assignment of
a lease for the purpose of effectuating an
encumbrance to the lease or the leased property is
subject to approval pursuant to the requirements
of paragraph (1) of this section;

(d) Appropriate provisions requiring the lessee
to secure and maintain from responsible
companies liability insurance sufficient to cover
losses connected with or occasioned by the use
and activities authorized by the lease. Types and
amounts of insurance coverage will be specified
in writing and periodically reviewed by the
Director;

(e) Appropriate provisions, unless the Director
determines otherwise in the circumstances of a
particular lease, requiring the lessee to obtain
from responsible companies casualty insurance
(including flood insurance if applicable) in an
amount sufficient to protect the interests of the
lessee and the government. In the event of
casualty, the lessee shall be required to repair or
replace damaged or destroyed property unless
otherwise determined by the Director;

(f) Appropriate provisions requiring the lessee
to save, hold harmless, and indemnify the United
States of America and its agents and employees
for all losses, damages, or judgments and
expenses resulting from personal injury, death or
property damage of any nature arising out of the
lessee's activities under the lease, and/or the
activities of the lessee's employees,
subcontractors, sub-lessees, or agents. No lease
entered into this part may contain provisions
intended to provide indemnification or other
assurances to the lessee regarding the conduct or
activities of the Director concerning the lease or
the administration of the applicable park area.
Leases may contain appropriate provisions that
commit the Director to accept responsibility for
tortious actions of government officials to the
extent authorized by the Federal Torts Claim Act
or as otherwise expressly authorized by law;

(g) Appropriate provisions requiring the lessee
to pay for use of all utilities used by the lessee
and to pay all taxes and assessments imposed by
federal, state, or local agencies applicable to the
leased property or to lessee activities;

(h) Appropriate provisions stating that the
lessee has no rights of renewal of the lease or to
the award of a new lease upon lease termination
or expiration and that the lease is subject to
cancellation by the Director in the exercise of the
sovereign authority of the United States to the
extent provided by applicable law;

(1) Appropriate provisions stating that the
lessee may not construct new buildings or
structures on leased property, provided that, a
lease may contain appropriate provisions that
authorize the lessee to construct, subject to the
prior written approval of the Director, minor
additions, buildings and/or structures determined
by the Director to be necessary for support of the
authorized activities of the lessee and otherwise to
be consistent with the protection and purposes of
the park area. Approval by the Director of new
construction may only be granted if the Director
makes the determinations required by Sec. 18.4;

(j) Appropriate provisions requiring that:

(1) Any improvements to or demolition of
leased property to be made by the lessee may be
undertaken only with written approval from the
Director;

(2) That any improvements to or demolition of
historic property may only be approved if the
Director determines that the improvements or
demolition complies with the Secretary of the
Interior's Standards for the Treatment of Historic
Properties (36 CFR part 68); and

(3) Any improvements made by a lessee shall
be the property of the United States;

(k) Appropriate provisions that describe and
limit the type of activities that may be conducted
by the lessee on the leased property. The types of
activities described in a lease may be modified
from time to time with the approval of the
Director through an amendment to the lease. The
Director may approve modified activities only if
the determinations required by Sec. 18.4 remain
valid under the proposed modified activities and
the proposed activities are otherwise determined
appropriate by the Director;

(1) Appropriate provisions, unless the Director
determines not to permit pledges or encumbrances



in the circumstances of a particular lease,
authorizing the lessee to pledge or encumber the
lease as security, provided that any pledge or
encumbrance of the lease and the proposed holder
of the pledge or encumbrance must be approved
in writing in advance by the Director and that a
pledge or encumbrance may only grant the holder
the right, in the event of a foreclosure, to assume
the responsibilities of the lessee under the lease or
to select a new lessee subject to the approval of
the Director. Pledges or encumbrances may not
grant the holder the right to alter or amend in any
manner the terms of the lease;

(m) Appropriate provisions stating that
fulfillment of any obligations of the government
under the lease is subject to the availability of
appropriated funds. No lease issued under
authority of this part shall entitle the lessee to
claim benefits under the Uniform Relocation
Assistance Act of 1970 (Public Law 91-646) and
all leases entered into under the authority of this
part shall require the lessee to waive any such
benefits; and

(n) Appropriate provisions granting the
Director and the Comptroller General access to
the records of the lessee as necessary for lease
administration purposes and/or as provided by
applicable law.
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